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DAVIDSON et als. v. DAVIDSON’S Executors. 
(IN EQUITY.) 


A. devises lands and slaves and other personal property to M. L. D., 
but if she “dies without having heirs, then, and in that case, the 
property bequeathed to her shall be divided into four equal parts 
between his brothers, J. H. and S., and B.’s children. Held, that 
the limitation over is too remote, and that the whole estate vests 
absolutely in M. L. D. 


Tuis was a bill filed for a legacy, from Mecxiensure; and it 
stated that Thomas Davidson made his will and died in the year 
1800, and that by his will, he bequeathed as follows, that is to 
say, “I give and bequeath to my daughter, Mary Long Davidson, 
my negro woman, Nanny, and all her children, together with all 
my lands and tenements, and the remaining half of my house- 
hold furniture and personal estate; also, my will is, that she be 
allowed out of her own part, what my executors shall think a 
sufficient sum for clothing, schooling, and boarding with her 
mother, according to her income, or the interest of the money; 
Likewise, my will is, that if the said Mary Long David- 
son dies without having heirs, then and in that case the (164) 
property bequeathed to her shall be divided into four equal 
parts between my brothers, James, John and Samuel, and Hugh 
Bryson’s children.” It further stated that Mary L. Davidson 
was the only child of her father, and an infant at the time of his 
death, and shortly thereafter departed this life herself, at the 
tender age of four years, and without ever having had issue. 
The complainants were the remaindermen, to whom the estates 
were limited, after the death of M. L. Davidson, and brought 
this suit against the executors of the will of Thomas Davidson 
for an account and payment of the legacy. 

The defendants put in a general demurrer, and the cause was 
transferred to this Court for a decision. 


Seawell, Mordecai and Ruffin for the complainants. 
Henderson and Gaston for the defendants. 


85 











IN THE SUPREME COURT. [8 





* DavIDsSON v. DAVIDSON. 





(180) Taytor, C. J. The general principle on which this 

case must be decided is, that where such words are used 
in a will, in relation to personal property, as would have created 

an estate-tail in real property, they give the absolute prop- 
(181) erty in personalty, and the limitations over are void. 

The exception to the rule is, that if it appear from any 
clause or circumstance in the will that the testator intended to 
give it over, only in case the first taker had no issue living at the 
time of his death, then the subsequent limitation will be good as 
an executory devise. It was impossible for M. L. Davidson to 
die without heirs while the ulterior legatees were alive; the word 
“heirs” must therefore be construed heirs of the body, and would, 
if applied to real estate, before the act of 1784, have constituted 
an estate-tail. 

It is not material to inquire whether the words of the will 
would have created an express estate-tail, or an estate-tail by 
implication; because, in either case, a limitation over, after an 
indefinite failure of issue, is too remote. If the limitation de- 
pend alone upon the import of the words, “dying without issue,” 
the question still recurs, are there any circumstances or expres- 
sions in the will from which it can be justly inferred that the 
intention was to confine the signification of the words to a dying 
without issue “then living” ? 

It has been conceded by the complainants’ counsel that a limi- 
tation over, after a general dying without issue, is too remote; 
but it is argued that the words, “dies without having heirs,” re- 
strict it to the death of M. L. Davidson; that they show the 
intention of the testator to have been so; and that this ought 
always to be effectuated, where the Court is not compelled by the 
law to give a different construction to the words. 

The foundation of this argument must be laid by proving 
that the words used in this will have a different signification 
from the words, “if he dies without heirs”; for, if the two sets 
of expressions mean the same thing, the Court is not at liberty to 
depart from the established judicial sense of words, whatever 

may be the intention. Chandless v. Price, 3 Ves., 102. 
(182) It is probable, though I am aware that there are some 

very respectable opinions to the contrary, that a limita- 
tion over, on the event of dying without issue, is always intended 
to apply to a failure of issue at the period of the death of the 
first taker; yet the authorities uniformly construe it an indefinite 
failure, unless the words are controlled by the intention appear- 
ing from other parts of the will. 

This construction is highly technical and refined, and seems 
generally considered to be derived from the statute de donis, 
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which recites, “and whereas, if such feoffees had no issue, and 
even if there had been any issue which had afterwards died, the 
land ought, by the express form of the gift, to revert to the donor 
or his heirs.” 

If the question were new in this State, I will hazard the con- 
jecture that this Court would construe these words in their natu- 
ral sense, and reject the artificial one; but this cannot now be 
done without overturning a long train of authorities which have 
been repeatedly confirmed and acted upon by all the tribunals of 
this country, and according to which controversies have been 
adjudged from the first settlement of the State. We could not 
change the legal operation of these words without removing land- 
marks and throwing a very large portion of the property of the 
citizens into litigation and insecurity. 

Between the words, the settled construction of which has thus 
become a part of the law of the land, and those employed in the 
will before us, I am unable to perceive a difference; and I collect 
from the authorities that they always receive the same construc- 
tion, whenever the question is, as to the remoteness of the limi- 
tation. 

In Boden v. Watson, Ambl. 398, 478, there was a bequest of 
personal estate to one for life, and if he has no heirs, over. The 
chancellor held it to be the same as if given to him for life, and 
to the heirs of his body, and if no such heirs, then over; that the 
failure of heirs was not confined to a particular time, but 
was general. Upon this case, it need not be remarked, (183) 
that the words would seem, to a person who receives their 
meaning from common acceptation, to restrain the failure of 
heirs to the death of the devisee; and that if “having” has any 
peculiar force from being a participle of the present tense, “has” 
is at least of as much efficacy, from being a verb of the present 
tense. 

In Crook v. De Vandes, 9 Ves. 202, there was a devise and 
bequest to A. for life, and the heirs of his body, with a limitation 
over, if he has no such heirs. It was held to be an estate-tail in 
the real, and an absolute interest in the personal estate, the limi- 
tation over being void. Why could not the word “has” have 
restrained the failure of heirs to the death of A. in that case? 
Because it imported the same thing with a general dying without 
heirs. The word “having,” in this will, can signify neither more 
nor less. 

In Tate v. Talley, 3 Calls Rep. 354-361, a devise was made of 
land to I. T., one of the testator’s sons, with a proviso that if the 
- said I. T. should die, not having any lawful heir of his body, 
then the said land should go to another son. This was held to 
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be an estate-tail in I. T. The equivalent import of the words is 
further shown in King v. Mellish, 1 Vent., 231, and Wylde v. 
Lewis, 1 Atkyns, 433. 

It is further argued for the complainants, that the words “then 
and in that case,” show the intention to be to confine the having 
no heirs, to the period of the death of M. L. Davidson. 

The word “then” was relied upon in Beauclerk v. Dormer, 2 
Atkyns, 311, but the chancellor laid no stress on it, holding that, 
though in its grammatical sense, it was an adverb of time, yet in 
the limitation of estates, it is a word of reference, and relates to 
the determination of the first limitation. In Biggs v. Bensley, 

2 Bro. Ch., 187, the words were, “in case of the death 
(184) of F. H. without issue,” and it was argued that the death 

of F. H. was the circumstance to regulate the question; 
it was to be decided then; if the ulterior legatee took then, he 
took absolutely; if he did not take then, he never took. But it 
was held, in conformity with the case of Beauclerk v. Dormer, 
that the word then could not, and never did make the difference; 
that it was merely a word of relation, and not an adverb of time. 
In Royall v. Eppes, 2 Mun., 479, the words of the will were, “it 
is my will and desire, that in case my son should die without heir 
of his body, lawfully begotten, that then and in that case, I give 
to my wife, Lucy,” ete. These expressions were relied on by the 
counsel for the ulterior legatee for the same purpose as in the 
cases before quoted. But the Court in giving the opinion, say, 
“that while, even in relation to personal estate as to which a 
more liberal rule of construction has prevailed, the Court does 
not see that either the terms, then and in that case, or the word 
heir, used in the singular number, would justify them in adopt- 
ing the restrictive construction, under the decisions on this sub- 
ject, either in this country or in England.” They then proceed, 
and do adopt the restrictive construction, from another, and a 
stronger circumstance in the will. This point, then, seems to 
be completely settled by authority. 

That numerous class of cases has been referred to, which shows 
what slight circumstances have been laid hold of, to tie up the 
generalty of the expression, “dying without issue,” and to con- 
fine them to dying without issue, living at the time of the per- 
son’s decease. 

In Target v. Gaunt, 1 P. Wms., 432, a term was devised to A 
for life, remainder to such of his issue as he shall appoint, and if 
A die without issue, remainder to B. It was held to be a good 
limitation to B, because the testator must have intended such of 
A’s issue as he might appoint the term to, and that must be 
intended issue then living. 
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This case contains a pretty clear explanation of what (185) 
was meant by “dying without issue,” for it could not be 
indefinite, if A was to make the appointment. Indeed, in every 
one of these cases, which it would be unprofitable toil to restate, 
the legal meaning of the words was narrowed by expressions or 
circumstances that raised a fair inference of restrictive inten- 
tion, or, as it has been expressed, the construction was varied by 
circumstances arising on fair demonstration. There do not ap- 
pear to me to be any such in this will that will justify the Court 
in wandering from the settled construction; and I therefore 
think the bill should be dismissed with costs. 


Hatt, J. By the statute de donis it is declared that the will 
of the donor of lands and tenements shall be observed; and the 
tenements given to a man and the heirs of his body shall go, at 
all events, to the issue, if there be any; or, if there be none, shall 
revert to the donor; or the same may be limited over to another 
person by way of remainder. If land were thus given to a man, 
and, “if he die without issue,” remainder over to another, this 
remainder need not vest in possession at the time of the death of 
the donee in tail. It did not depend upon the contingency of 
his having or not having issue living at the time of his death; 
but the remainder might thus vest at any future period, when 
the issue, if the donee left any surviving him, might become ex- 
tinct. 2 Bl. Com., 113. Thus it vests in possession whenever the 
issue shall fail, and, as there can be no specific time fixed for that 
event, we call the period indefinite, and the remainder limited to 
take effect-upon such an estate, we call a remainder to vest in 
possession after an indefinite failure of the issue in tail. The 
same rule of construction prevailed when the lands were limited 
over after a dying without “leaving issue,” or “having issue,” or 
“if he shall die and has no issue,” or when any similar expression 
was used. They were all construed to mean an indefinite 
failure of issue, in order that the “will of the donor might (186) 
be observed.” 

Without the same reason, the same rule of construction was 
adopted in regard to personal property (which was not within 
the purview of the statute) with some few exceptions. The con- 
struction as applied to the two kinds of estates, was followed by 
very different consequences. The limitation over of lands was 
lawful, and held to be good, but the courts did not decide that . 
limitations after an indefinite failure of issue, were lawful limi- 
tations of personal property. On the contrary, the courts hold- 
ing a limitation of personal property after a “dying without 
issue,” to mean, after an indefinite failure of issue, adjudged it, 
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as such, to be unlawful, because it tended to a perpetuity; and 
they would not therefore allow such a limitation to take effect, 
but made the whole vest absolutely in the first taker. Leventhrop 
v. Ashby. 10 Rep. 87. 

There can be no doubt but the construction is contrary to the 
vulgar and grammatical sense of the expressions, but it has 
become a fixed rule of property. It is a legal and technical con- 
struction which it is too late to depart from. 

It is true, that in limitations of personals, the Court will lay 
hold of any clause in a will which affords demonstration that the 
testator intended to tie up the contingency to the time of the death 
of the first legatee. But such words as those before adverted to, 
that is to say, “dying without issue,” and others, will not per se 
have that effect. The words “dying without leaving issue,” in 
limitations of personals, are an exception from the general rule 
from the strong import of leaving.” 1 P.Wms.,667; 3 Atk., 288 ; 
2 Ves., 610, 180, 125. It has been argued that the word “having” 
is (like “leaving”) a participle of the present tense, and means 

and marks the same period of time. It is true that it 
(187) does in its grammatical and vulgar sense. So does the 

expression “if he dies and has no issue”—the word “has” 
is in the present tense and, grammatically speaking, would tie 
up the contingency to the time of the death—yet the legal and 
technical meaning is otherwise. Amb., 398,478. The same may 
be said of the words “dying without issue.” In their vulgar and 
grammatical sense, they mean the same as “leaving no issue”; 
but their technical sense is very different. 2 Atk., 308, Duke of 
Norfolk’s case, 3 Ch. Ca. So that if we were to give a vulgar 
and grammatical construction to the word “having” in this case, 
and to the other expressions which mean the same thing, the 
technical and legal rule of construction which has so long pre- 
vailed, would be abolished. However much it is to be regretted 
that such is the rule, I think we cannot now alter it; and that we 
must decree for the defendants. It matters not whether the 
property be viewed in this case as real or personal. If real, the 
act of 1784 converts into a fee-simple in the first devisee ; if per- 
sonal, the limitation over is too remote, and the same conse- 
quence follows, that is, the first taker has the whole. 


Henperson, J. I cannot better express by opinion than by 
using the words of a celebrated English Judge: The construc- 
tion outrages grammar, and what is worse, it outrages common 
sense; it is a bitter pill, but we must swallow it because others 
have done the same”; we are bound to follow and not to lead. 
The judicial construction put upon the words is too uniform and 
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of too long continuance now to be altered. It would unsettle too 
much property, and open the door for a flood of litigation. I am 
therefore bound to say, that the demurrer be sustained and the 
bill dismissed with costs. 


Cited: Brown v. Brown, 25 N. C., 1386; Weatherly v. Arm- 
field, 30 N. C., 26; Gibson v. Gibson, 49 N. C., 427; Leathers v. 
Fray, 101 N. C., 164. 








(188) 
THE STATE v. ROBINSON. 


There cannot be an appeal to the Supreme Court from the judgment 
of the Superior Court granting a new trial for matter of law; 
nor from a judgment of respondcat ouster given on demurrer to 
a plea in abatement; nor from a decree disallowing a plea to a 
petition for distribution and ordering the defendant to answer, 
because these are not final judgments, sentences or decrees, 


Tuts was an indictment for perjury, from IrepeLv, which 
charged that the prisoner was sworn in due form of law, before 
A. B., a justice of the peace, upon the Holy Gospels of Almighty 
God. The evidence upon the trial was that the prisoner was not 
sworn on the Gospel, but that he said he was scrupulous of taking 
a book-oath, and prayed the benefit of the act of 1777, ch. 4, and 
therefore that he was sworn with uplifted hand, according to 
the provisions of the second section of that act. The jury found 
him guilty, and a rule for a new trial was granted upon the 
ground that the indictment was not supported in that particular 
by the proof, which upon argument, was made absolute. Mr. 
Solicitor Wilson, being dissatisfied therewith, appealed to this 
Court. 

Henderson, for the prisoner, submitted whether this Court 
would entertain the appeal, because he conceived that the order 
for a new trial is not the final judgment or sentence meant in the 
act of 1818, ch. 1. 

He was proceeding to make some observations upon the point 
of law stated in the record, but he was stopped by Taylor, C. J., 
who said that the appeal was certainly premature, and that 
Pierce v. Sneed (unreported case) was decided upon the very 
point in this Court at June Term, 1819. 

By tHe wHore Court. Let the appeal be dismissed (189) 
and the cause remanded. 
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There came on two other cases at this term, which involved a 
similar point, and were disposed of in like manner. 

The first was that of The President and Directors of the State 
Bank of North Carolina v. Raiford and others, which was debt 
in Wake Superior Court of Law. The defendants all resided in 
CumBERLAND, and there the process was served. For this cause 
they pleaded in abatement. The plaintiffs replied that they 
could sue in any court, and set forth the charter of the bank; and 
the defendants demurred; upon argument the demurrer was 
overruled and judgment of respondeat ouster given, and the 
defendants appealed to this Court. Here the appeal was dis- 
missed, because the judgment from which it was taken was not 
final; and the cause was sent back for further proceedings in the 
court below. 

The other case was that of Wi/son v. M’ Dowell, from Burke. 
It was a petition against the defendant as an administrator of 
the estate of an intestate, for a distributive share; there was a 
plea in bar that the defendant held the estate of which a share 
was sought in a different right, and that it belonged to the de- 
fendant and others in their own right and never in fact belonged 
to the intestate; and the plea set forth the particulars of the title. 
Upon argument of the plea, it was disallowed, and the defendant 
ordered to answer. From that he appealed to this Court, and 
here his appeal was dismissed for the reasons assigned in th- 
foregoing cases. 








(190) 
AINSWORTH v. GREENLEE. 


The handwriting of a magistrate to his official acts need not be proved 
by himself, though within the process of the court, but may be 
proved by any person acquainted with it. 


THis was an action on the case for malicious prosecution, from 
Burks, instituted by the defendant against the plaintiff, who had 
been arrested on a warrant, carried before a justice of the peace, 
and by him duly tried and acquitted. To prove these facts upon 
the trial, the plaintiff offered the judgment of the magistrate, 
which he verified by the testimony of witnesses proving the hand- 
writing of the justice. On the part of the defendant, it was 
objected that the magistrate himself, who lived in the State, ought 
to be called. The evidence was, however, received, and a verdict 
rendered on it for the plaintiff, subject to the opinion of the 
court upon the competency of that evidence. The court after- 
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wards decided upon the point reserved, that the evidence was 
inadmissible, and directed a nonsuit to be entered. From that 
judgment, the plaintiff appealed to this Court. 


Taytor, C. J. To prove the acquittal of the plaintiff from 
the charge exhibited against him, the judgment of the justice 
was produced and proved by calling witnesses acquainted with 
his handwriting. It is supposed that by the admission of 
such evidence, the rule of law is infringed, which requires 
the best evidence to be given of which the nature of the 
thing is capable; and that the justice himself, who was within 
reach of the court’s process, could better prove his own hand- 
writing than any other person. But this is an incorrect 
view of the subject; for although the best evidence is (191) 
to be given which the nature of the case admits, yet 
the rule does not require the strongest possible assurance of 
a fact. A deed attested by several witnesses would be more 
fully proved by calling upon all of them; yet it is sufficient to 
prove the execution by one, or, if none of them can be produced, 
proof of the signature of one of them will be sufficient. Such 
proof is not inferior in its kind to any that can be produced. 
Nor will the withholding of additional proof of the same kind 
warrant the inference that such proof would be inconsistent with 
that already produced. Whether the signature is proved by the 
person who made it, or by one acquainted with his hand-writing, 
the kind of proof is exactly the same. They are both primary— 
since the knowledge of both is acquired by the same means; 
although it may be that the evidence of the writer is in a degree, 
stronger than the other. This principle is fully illustrated in 
Gilbert Evidence, 5, and in Phillips Ev., 170, and its applica- 
tion to this case shows that the evidence was regularly admitted. 
Consequently, the nonsuit must be set aside, and judgment 
entered for the plaintiff. 








(192) 
SCROTER v. HARRINGTON. 


In actions on penal statutes it is necessary in the declaration to name 
the statute, or recite its provisions, or refer to it in some manner 
as by the general terms, “contrary to the statute in such case 
made and provided,” so as to give the party notice of the law, 
with the violation of which he is charged. 
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Held, therefore, that a warrant against H. to answer S. “in a plea of 
debt of £5 for obstructing and turning the public road leading, 
ete., from ete. to ete., being one month,” is insufficient. 


Held further, that this is a defect in substance and is not cured by 
verdict, nor to be overlooked in proceedings before a justice of the 
peace, in which mere matters of form are not regarded. 


Tis was a warrant returnable originally before a justice of 
the peace against Harrington, from Anson, to answer the plain- 
tiff Scroter, “in a plea of debt of five pounds for turning and 
obstructing the public road leading from Haley’s Ferry to 
Sneedsborough from Little Creek to Jones's Creek from 23 April, 
last past, until 23 May, following, being one month.” Upon this 
warrant, judgment was given for the plaintiff for the five pounds 
and costs, by the justice of the peace ; and upon successive appeals 
by the defendant to the county court and Superior Court, upon 
the plea of mil debet, verdicts were given for the plaintiff, and 
similar judgments rendered in those courts. The point made in 
the Superior Court, as stated in the record was, that the plaintiff 
could not maintain the suit in his own name only, under the act 
of 1784, ch. 14; because the fine belonged to the county, under 
the 17th section of the act, as was contended. This Court, how- 
ever, did not consider that question at all, but without argument, 
decided for the defendant upon the insufficiency of the warrant. 

Judge Henderson delivered the opinion of the Court: 
(193) That the defendant may be informed of the nature of the 

charge against him, the law requires that the facts con- 
stituting it should be stated with precision, and, in cases where it 
is practicable, the law also against which it is said he has 
offended. In cases of penal statutes, which are written laws, and 
therefore may be referred to with ease and certainty, it is re- 
quired that they should in the charge, be stated or referred to— 
anciently, by naming the statute by its title, or reciting its pro- 
visions; in modern times by referring generally to it in the fol- 
lowing or similar terms “contrary to the statute in such case made 
and provided.” The Common Law, being unwritten and tradi- 
tionary, such reference to its provisions were impracticable, and 
therefore dispensed with. They are not made to apprise the 
court of the particular law, or to inform the judge what the law 
is; he is bound to take notice of all public laws, as well statute as 
common. The only case in which it has been said that this rule 
might be departed from in actions on penal statutes, is that of 
Coundell v. John, 2 Salk., 505. The same case is reported in 
Fortescue, and in Holt’s Reports, and was decided by Holt. I 
confess that the opinion of the Chief Justice as stated in this 
latter book is to me unintelligible; it looks both ways. But if the 
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reports stood free from all objections on the ground of inaccu- 
racy, it is but a solitary case, and is contrary to principle and all 
the decisions before and since, and must be disregarded. A long 
string of these cases might be cited but I will only refer to one, 
in Hast. 2 East., 333. That case is much stronger than this, 
for there the couclusion is “whereby and by force of the statute 
in that case made and provided, an action hath accrued,” ete. 
But it is not being stated that the defendant did the act contrary 
to the statute, it was held sufficient and the judgment of 

the Common Pleas reversed. Whether that was a mis- (194) 
application of the principle is not now the question—the 
principle was there acted on and professed to be applied. I think 
therefore, it follows very clearly that as this is an offense against 
a statute, and that statute is not recited nor referred to in the 
pleadings, the judgment must be reversed. These proceedings, it 
is true, originated before a justice of the peace, and as to matters 
of form, are not to be critically scrutinized; yet matters of sub- 
stance ought not and cannot be overlooked. This defect is of this 
latter character, and therefore the judgment must be reversed, 
and judgment entered for the appellant. 


Cited: Gardiner v. Sherrod, 9 N. C., 177; Worke v. Byers, 10 
N. C., 232; Dowd v. Seawell, 14 N. C., 187; Turnpike Co. v. 
McCarson, 18 N.C., 307; S. v. Muse, 20 N. C., 466; 8S. v. Sandy, 
25 N. C., 575; Turner v. McKee, 137 N. C., 263; Stone v. R. R., 
144 N. C., 222. 








AUSTIN vy. RODMAN. 


1. The drawer of a bill of exchange is entitled to notice of its dishonor, 
though the drawee be not indebted to him either when the bill 
was drawn or fell due, provided the drawer had reasonable 
ground to believe that it would be honored; and a written author- 
ity from the drawee to the drawer for the latter to draw is a 
sufficient ground. 


2. If the bill be payable after sight it must be presented within reas- 
onable time for acceptance, and immediate notice of non-accept- 
ance given to the drawer. It is not sufficient to give notice of the 
non-acceptance and non-payment together after the day of pay- 
ment has passed. 


3. If, in such case, the drawer be discharged by the laches of the 
holder from his liability on the bill itself he will not be liable on 
a count for money had and received. 
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Tus is the same case which has been before in this Court, ante, 
71, and now comes here by appeal of the defendant, from Hati- 
rax. It was an action of assumpsit, and the declaration con- 
tained a special count on the bill mentioned hereafter, and also 
a count for money had and received. By the opinion of the court 

below, the plaintiff had a verdict for the principal money 
(195) and six per cent interest, and judgment accordingly. 


Mordecai and Seawell for the defendant. 
Gaston for the plaintiff. 


The facts of the case, and also the points made at the bar, are 
fully stated by the Chief Justice. 


Taytor, C. J. The only question to be decided in this case is 
whether the plaintiff be entitled to recover on the count for 
money had and received—the count upon the nonacceptance of 
the bill having been abandoned because there is nothing in the 
case tending to show notice of such nonacceptance. 

The material facts are, that on 11 and 20 April, 1815, E. 
Riggs, the drawee of the bill wrote two letters to Rodman, the 
drawer, informing him that he had chartered the Aurora to go to 
Washington, in this State, for a cargo of naval stores, and direct- 
ing Rodman to draw on him at Georgetown. The vessel arrived 
and began to load on 15 May, and completed her loading on 9 
June; but as part of her cargo was to be taken in at Occacock, 
she did not finally depart from our waters until 23 June. On 13 
May, two days before the ship began to load, Rodman drew this 
bill on Riggs, at Georgetown, for one thousand dollars payable 
thirty days after sight, in favor of the plaintiff or order. There 
is a memorandum on the bill of its being noted on 27 May; but 
the only protest is that for nonpayment, which was made on 30 
June; and on the same day, the notary put a letter into the post- 
office at Georgetown, giving Rodman notice of the nonpayment 
and protest. From these facts, we shall be able to ascertain 
whether there has been any laches on the part of the holder of 
the bill; for it is a very clear position that if the drawer is dis- 
charged upon the bill by such laches, it is not competent for the 

plaintiff to recover upon the other count, for money had 
(196) and received. As this bill was payable within a certain 

period after sight, a presentment for acceptance was 
necessary, and notice ought immediately to have been given of 
the nonacceptance to the person meant to be charged. It is 
not sufficient, in such case, to wait till the time of payment has 
arrived, and then to give notice of nonacceptance as well as non- 
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payment. 12 East., 434. It is a presumption of law that the 
drawer is prejudiced by the want of notice, and the circumstances 
of this case demonstrate the wisdom of the rule. If notice had 
been given to Rodman of the non-acceptance, it would have 
reached him before the departure of the ship from the State, and 
have thus given him an opportunity of indemnifying himself for 
any advances for the cargo. The notice of non-payment could 
have been of no use to him in this view, for it was put into the 
post-office after the ship had sailed on her voyage. 

It is, however, relied upon by the plaintiff that this is a case 
where the law dispenses with notice, since it appears in the case 
that Riggs owed Rodman nothing, either when the bill was 
drawn or when it was protested. That such an exception to the 
rule of giving notice was established in Bickerdike v. Bollman, 
1 Term, 410, and has been acted on in many cases since, cannot 
be disputed. But it is equally true that the inconvenience of 
relaxing the rule has been the subject of regret; and a strong 
disposition has been manifested by the judges to qualify and 
restrain the exception itself. They have accordingly said that 
actual value in the hands of the drawee at the time of drawing 
the bill was not essentially necessary to entitle the drawer to 
notice in case of a dishonor; but if the drawer had good ground 
to think that he had a right to draw, as where he had made a 
consignment to answer the bill, though it might not have reached 
the drawee when the bill was presented for acceptance, or where 
an acceptance is expected to be made on the ground of a 
fair mercantile agreement, and in several other cases de- (197) 
pending on the same reason, it has been held that notice is 
not dispensed with. In the case before us, Rodman had not only 
ground to believe that his bill would be honored, but he drew it 
under the express written authority of Riggs, and this I should 
deem sufficient of itself to entitle him to notice. The law, there- 
fore, arising upon the facts before us, is clearly for the defend- 
ant. If there be other circumstances belonging to the case which 
are not incorporated in the statement, the parties will have an 
opportunity of establishing them upon another trial. : 

The judgment must be reversed and a new trial awarded. 


Cited: Johnston v. McGinn, 15 N. C., 278; Love v. Raper, 39 
N. C., 479. 
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(198) 
BANK OF NEW BERN v. PUGH. 


1. A. being indebted to the plaintiffs, came to an agreement with them 
that he should make a sale on credit and take bonds payable to 
the plaintiffs, of which the bank would take such as might be 
approved in payment of its debt. A sale was accordingly made 
by A., who gave notice of the kind of bonds required, and he took 
from P., for his purchases, a bond payable to the plaintiffs, which 
was offered to the bank and refused as a payment and returned 
to A. to proceed on as he might think proper. 

Held, that by this agreement A. became the agent of the bank to take 
and receive the delivery of the bond from P., and that the bond, 
by the delivery to A., was therefore complete. 

Held further, that the subsequent refusal of the bank to give A. credit 
for it was not an attempt to undo the delivery and avoid the 
bond. 

Held further, that if such attempt had been made, it would be inef- 
fectual, for if an obligee once accept a bond he cannot afterwards 
disagree to it so as to make it void. 

2. It seems that, without any previous agreement between the bank 
and A., this was the bond of P., because the plaintiffs had never 
rejected it in toto. F 

Held further, that it is the province of the jury to decide, not only on 
the veracity and credit of the witnesses, but also on what facts 
are proved by their testimony; and it is error in the court to 
direct the jury to infer one fact from another. 


Quere, Can the Bank of New Bern take a bond payable directly to 
itself? It seems that it may, for a debt due to itself. 


Tus was an action of debt upon a sealed note. Plea, non est 
factum. From Prrr. Upon the trial the plaintiffs gave in evi- 
dence the note, of which the following is a copy: 


“Six months after date, we promise to pay to the president and 
directors of the Bank of New Bern thirty-one hundred and five 
dollars, for value received; to which payment we bind ourselves 
and our heirs. This 5 March, 1818.—$3,105. 

Joun ALLEN. (Seal. ) 


WituraM Puen. (Seal.)” 





The plaintiffs proved the signature of “William Pugh” to be 
that of the defendant. The defendant then proved by M. C. 
Stephens, the cashier of the bank, that the said note was 

(199) offered to the bank by John Mooring for discount, in lieu 
and payment of one of David Smith, the intestate of said 
Mooring, for a like amount, and that the bank did not accept it 
when so offered. Upon his cross-examination, he further proved 
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that Smith was, at the time of his death, a large debtor to the 
bank, and that the president and directors had authorized his 
administrator, the said Mooring, to take bonds with approved 
sureties from the purchasers at the sale of Smith’s effects, pay- 
able to the said president and directors, and had agreed with 
Mooring to receive such of those bonds as they should approve, 
in payment of David Smith’s note to them; that the bond now 
sued on was one of those taken in pursuance of such authority 
and agreement; but the bank, doubting its sufficiency, would not 
accept it in payment, and that the cashier returned it to Mooring, 
to be proceeded on as he might think proper. This witness like- 
wise stated (the same being objected to by the plaintiffs) that 
the president and directors had not, to his knowledge, in express 
terms, either verbally or in writing, directed this suit to be 
brought, or authorized Mooring to sue on the note in their name; 
but they were privy to the suit, and were actually indulging 
Mooring for a portion of his intestate’s debt, awaiting the result 
of this suit, which was carried on by him for his own benefit. 

It was further proved on the part of the plaintiffs that it was 
made an express condition, at the time of the sale of David 
Smith’s effects by Mooring, that the purchasers should give 
bonds, with security to be approved by him, in the form of that 
now sued on. 

It was further offered to be proved that, since the note was 
returned to Mooring, he exhibited it to the-defendant, who, with 
a knowledge of these circumstances, offered to give another bond. 
This last evidence was rejected by the court. 

The court charged the jury that, if they believed the evidence 
of Stephens, the paper writing had not been received by 
the plaintiffs, or by any one under their authority, as the (200) 
bond of the defendant; and, therefore, that it was not the 
deed of Pugh. The jury found accordingly; and plaintiffs 
moved for a new trial, because the court misdirected the jury, 
and because the court admitted improper testimony, and because 
the court rejected proper testimony. But the motion was re- 
fused and judgment given for the defendant, from which the 
plaintiffs appealed to this Court. 


Gaston for the plaintiffs. 


Taytor, C. J. This principal question in this case re- (204) 
lates to the delivery of the bond, as to which the evidence 
is that the bank authorized Mooring to take bonds, payable to 
‘the president and directors, reserving to itself the right of receiv- 
ing such as it should approve in payment of Smith’s debt. In 
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pursuance of this authority, the bond was taken; and it appears 
to me that the delivery was complete and irrevocable from 
(205) the moment it was delivered to Mooring. The language 
of the books is clearly to this effect. A deed may be de- 
livered to the party himself, to whom it is made, or to any other 
person by sufficient authority from him, or it may be delivered 
to a stranger for and on behalf of him to whom it is made, with- 
out authority. Shep. Touch., 56. It is true that the bank after- 
wards refused to accept it in payment of Smith’s debt, and 
returned it to Mooring to be proceeded with as he might think fit. 
The evident meaning of this was that the bank did not think 
proper to relinquish the security which it already had, for the 
sake of one which it deemed weaker, but allowed Mooring to pro- 
ceed and recover the money from the obligor, if he could. This 
did not amount to even an attempt to undo the delivery. But if 
it had been accompanied with even the strongest declaration to 
that effect, it could not have been effectual; for when the obligee 
once by his agreement has made the deed good, he cannot after- 
wards by his disagreement make it void. Shep. Touch., 68. An 
opposite doctrine would be pregnant with mischiefs; and in this 
very case all the bonds not selected by the bank must become 
void, though taken by its authority and with full notice to the 
purchasers that they were to be so taken. As there must be a 
new trial, and as the whole record is not now before us, I will 
abstain at this time from giving any decisive opinion on the 
other points which have been discussed in the argument. It is 
possible that, upon a more attentive consideration of the subject, 
I may doubt the right of the bank to take a bond for a debt due 
to itself; but from every aspect in which I have yet seen the 
question, and from frequent perusals of the act creating the cor- 
poration, the strong impression on my mind is that the bank 
may, for debts due to itself, take securities of any form or de- 
nomination recognized by law, particularly bonds, bills or notes. 
Act of Assembly 1804, sees. 5, 7, 11, 12. Whether the bank can 
take all or any of these securities for debts not due to 
(206) itself, but merely as a trustee, is a question on which I 
have not formed an opinion, nor should I willingly pro- 
nounce it if I had, until the pleadings shall be amended. 


Henperson, J. I agree entirely with the Chief Justice in the 
very satisfactory opinion which he has given; and I go further 
and say that a new trial ought to be granted, even if the previous 
agreeemnt had not been made, unless the jury were of opinion 
that the bank had in toto rejected the bond. In that case it — 
would want an essential part of all contracts—the assent of both 


100 

















N.C.] DECEMBER TERM, 1820. 





BANK v. PuGH. 





parties. But it is quite probable, from the evidence, that the 
jury, if properly instructed, and if their attention had been 
called to the question, would have been of opinion that the bank 
only rejected it as a credit to Mooring, and did not intend en- 
tirely to annul it; for all declarations or words or signs must be 
judged of by the intent. The manner in which the judge in- 
structed the jury is, to me, also sufficient to warrant a new trial. 
He charged the jury that, if they believed the testimony of Ste- 
phens, they should find the paper-writing not to be the deed of 
the defendant. Now, what Mr. Stephens’ testimony proved was 
a thing on which he could not decide ; that belonged to the jury. 
In the opinion of the court, it might prove a total rejection of 
the bond, while in that of the jury only the qualified and sub 
modo rejection just spoken of. The nature of the rejection is 
an inference of fact to be drawn from the evidence, which the 
judge has improperly drawn for himself and the jury both, leav- 
ing to the latter only to say whether the witness swore truly or 
not. The jury are the constitutional judges, not only of the 
truth of testimony, but of the conclusions of fact resulting there- 
from. I would repel the interference of juries, as far as the law 
will warrant, in all questions of law, and in like manner the 
interference of the judge in matters of fact. 

With regard to the objection raised in the argument in (207) 
this Court, that the bond is void because it is not a sub- 
ject of traffic allowed by the charter of the bank, unless under 
special circumstances, those the plaintiffs must show in the decla- 
ration, and prove, and need not be pleaded. I do not think it 
would be proper to decide on it on this record; for the pleadings 
are very defectively stated, and the point is for the first time 
agitated. Non constat, but that the plaintiffs can (if at all 
necessary) bring this bond within its capacity to take according 
to the terms of the charter; and, on the other hand, should .it be 
necessary to plead it, that object cannot be effected in this Court, 
which can make no amendment. 


duper Hawt concurred with his brethren; and 


By THE WHOLE Court. Let a new trial be ordered, with leave 
to the plaintiffs to amend the declaration in any way they may 
think proper, and to the defendant to plead de novo. 


Cited: Moore v. Collins, 14 N. C., 134; Morrow v. Alexander, 
24 N. C., 392; S. v. Daniels, 134 N. C., 678; S. v. Turnage, 138 
N. C., 570; S. v. Garland, ib., 683; S. v. Simmons, 143 N. C., 
617; S. v. Godwin, 145 N. C., 463; S. v. R. R., tb., 571; 8. v. 
R. R., 149 N. C., 513. 
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THE GOVERNOR v. JEFFREYS. 


By the true construction of the act of 1806, the certificate of the 
adjutant-general is evidence only in such cases of delinquency of 
the officers of militia in making returns, as consist in not making 
returns to himself. 


Held, therefore, that he cannot certify that a colonel of cavalry did 
not make his return to the major-general. 


Tuts was an action of debt, from Wake, brought by the adju- 
tant-general of the militia of this State, in the name of the Gov- 
ernor, to recover from the defendant, a colonel of cavalry, the 

penalty of £50, incurred by failing to make his military 
(208) return to the major-general of the seventh division, in 

1818. Plea, nil debet. Upon the trial the attorney-gen- 
eral offered in evidence, to prove the delinquency of the defend- 
ant, the certificate of the adjutant-general only, that the defend- 
ant was colonel of cavalry in the seventeenth brigade of militia, 
A. D. 1818, and that he did not, as colonel aforesaid, make his 
return to the major-general of the seventh division of militia for 
that year, in conformity with the directions of the act of the 
General Assembly in such case made and provided. On the 
motion of the defendant’s counsel, the court instructed the jury 
that the evidence was not sufficient to maintain the action on 
the part of the plaintiff, because by the act of 1806, sec. 7, the 
certificate of the adjutant-general is only evidence, if “it contain 
such matter as would be sufficient to convict the officer, if de- 
livered by the rules of law in open court”; and here the adjutant- 
general certifies as to a thing not relating to any transaction in 
or concerning his own office, but as to a matter which he could 
only know by the relation or return of the major-general, who 
therefore ought himself to be in court to prove it. The attorney- 
general submitted to the opinion of the court, and suffered a non- 
suit ; but, thinking the law to be otherwise, he brought the case to 
this Court by appeal. The case was submitted here, and 


The opinion of the Court was delivered by Cuter Justice 
Taytor: The single question is, whether the adjutant-general’s 
certificate is sufficient evidence that the defendant, a colonel of 
cavalry, did not make his return to the major-general according 
to law. By the act of 1806 the certificate is made conclusive 
evidence against a delinquent officer, provided it contain such 
matter as would be sufficient to convict the officer if delivered by 

the rules of law in any court of record. The certificate 
(209) here points directly to the defendant’s delinquency, and 
therefore it does contain such matter as would be sufficient 
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to convict him if delivered ore tenus by the adjutant-general. 
But it is not to be expected that, if so delivered, the exami- 
nation would proceed no further; for, as, by the same act of 
Assembly (section 3), the defendant is directed to make his re- 
turn, not to the adjutant-general, but to the major-general to 
whose division he is attached, the knowledge of the adjutant- 
general of the defendant’s delinquency could only be officially 
derived from information given him by the major-general. Such 
testimony, therefore, resting on hearsay, would be clearly in- 
admissible; otherwise the adjutant-general’s certificate would be 
conclusive, even in cases where the officer informing him had 
received his information from the one next below him in com- 
mand, and so down to the commandant of a regiment. It is cer- 
tainly competent for the Legislature to make such a certificate 
evidence, though founded upon hearsay; but the intention to 
innovate upon so important a rule ought to be manifested by 
declaration plain. If the law be susceptible of another and more 
rational construction, it ought to receive it; and its design ap- 
pears to me to be extended no further than to relieve the adju- 
tant-general from personal attendance in those cases where he 
could give legal proof of the defendant’s delinquency; and this 
will embrace all those cases where it is made the duty of the 
officer to make his return directly to the adjutant-general. Fur- 
ther than this, the act cannot be extended by a fair construction 
of the words or the evident intent of the framers. Wherefore, 
the judgment must be 
Affirmed. 








(210) 
THE STATE v. TACKETT. 


1. It is competent for one charged with the murder of a slave to give 
in evidence that the deceased was turbulent; that he was insolent 
and impudent to white persons. 


2. The whole design of the act of 1817, “to punish the offense of killing 
a slave,” was to make the homicide of a slave extenuated by a 
legal provocation, manslaughter, and to punish it as such; it does 
not go further and determine the degrees of the homicide, but 
leaves them to be ascertained by the common law. 


3. At common law, and between white persons, a slight blow will not 
excuse a homicide, for that must be on mere necessity. 


4. Nor will words extenuate it to manslaughter. But it is not correct to 
say “that a slight blow not threatening death or great bodily harm 
will not extenuate, if the weapon used by the slayer be a deadly 
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. one,” because that authorizes the inference that a blow to con- 
stitute a legal provocation must threaten death. 


5. The true principle of the law is, that if he, on whom an assault is 
made with violence or circumstances of indignity, resent it imme- 
diately by killing the aggressor, and act therein in heat of blood 
and under that provocation, it is but manslaughter. 


6. The general rule should therefore be laid down, “that words are not, 
but blows are a sufficient provocation to lessen the crime of homi- 
cide to manslaughter.” From this there are a few cases which 
appear to be exceptions, but they depend on very particular cir- 
cumstances, 

7. But it exists in the very nature of slavery, that the relation between 
a white and a slave is different from that between free persons, 
and, therefore, many acts will extenuate the homicide of a slave 
which would not constitute a legal provocation if done by a white 
person. 


Tuis was an indictment for the murder of Daniel, a slave, 
from Waxe; and on the trial the evidence was that the deceased 
had a free colored woman for a wife, who lived on the lot of one 
Richardson, a carpenter, in Raleigh, and in a house near to that 
in which Richardson himself lived; that the deceased was gener- 
ally there of nights; that the prisoner was a journeyman in the 
employment of Richardson, and lived in the house with him; 
that on the night when the deceased was shot, he (Richardson) 

had gone to sleep, and was awakened by the firing of a 
(211) gun, and soon after heard some person come into the room 

and set something down, like a gun, where his generally 
stood, and that he then turned over and saw a person going out, 
whom he thought to be the prisoner, and that in a short time he 
heard groans and complaints out of doors, as of one injured ; that 
his gun had a buck load in it, and his family had been admon- 
ished not to use it; that Richardson saw no-more of the prisoner 
that night, and that he did not sleep at home; that about a week 
or ten days before, the prisoner told Richardson of a fight be- 
tween himself and the deceased on that day, and said that he 
would kill him, but the prisoner was drunk when he said so. In 
consequence of this threat, and of the rumor and belief that the 
prisoner kept the deceased’s wife, Richardson discharged him, 
but took him back again in a few days, upon his promise to be- 
have better. It was proved by other witnesses that the prisoner 
went to a house in the suburbs of the city about 9 o’clock of that 
night, to which he had before promised to go; that soon after he 
went in he said several times “that he was uneasy,” and upon 
his being asked why, he said that he had been down town and 
got into an affray, and was afraid the constables would have hold 
of him; that soon afterwards he said that he had shot a man— 
a black man, belonging to Mr. Ruffin—and that he believed that 
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he spattered him well, for he took good sight at his legs and 
thighs, and the fellow hollowed. The prisoner then gave this 
account of the affair to the witnesses: that he had that night 
(which was very dark) been down town and was returning home 
the back way, through the lot, and found the deceased lying on 
his belly on the ground, at the window of the house in which the 
prisoner slept; and the prisoner said that he would then have 
blown out his brains if he had had a pistol; that he asked the 
deceased who he was and what he was doing there, to which the 
deceased replied only by asking who he was and what he was 
doing there; that the deceased then got up and told him that 
Richardson was not at home, and they then went into the 

yard together, where they remained a short while, and (212) 
the prisoner went into the house, took Richardson’s gun 

and returned and shot the deceased while he was dodging around 
the turning lathe. The prisoner did not appear to be drunk, and 
asked permission to stay all night, and went to bed and seemed to 
be asleep when the constables came to arrest him; upon being 
taken, he remarked, without any previous communication of the 
charge against him, that it was hard to go out of a good warm 
bed to jail. In a short time after the deceased was wounded, 
some of the neighbors, alarmed by his groans, came to him, and 
a surgeon was sent for, who examined his body and found a very 
large mortal gunshot wound in the front and lower part of the 
abdomen. It was also proved that, two or three weeks before the 
homicide, the deceased had said to a witness that the prisoner kept 
his wife, and showed a large stick, with which he said that he had 
given the prisoner a beating, and that if the prisoner did not let 
his wife alone he would kill him; and that on another night, about 
a week or ten days before the homicide, the deceased was seen 
standing at Richardson’s gate, and, upon being asked “who he 
was,” said that he was not afraid to tell his name, that he was 
Daniel, and that the devil had been to pay there; that Richard- 
son had whipped him and driven him off his lot, but he would be 
the death of Richardson or Tackett one. Another witness, who 
also was a carpenter and worked in Richardson’s shop, further 
proved that, about ‘ten days before the deceased came to his 
death, he came up to a work-bench where Tackett was working 
in the street, very near to Richardson’s house; that the prisoner 
ordered him off, and the deceased said he was in the street and 
would not go; a fight then took place between them, but the wit- 
ness did not see and could not tell how it began; when the witness 
took notice of them, the deceased had the stile of a window sash 
in his hand, and he struck the prisoner several times with it, 
and at one of the blows hurt his eye; and the deceased also 
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(213) caught hold of the adze which the prisoner took up to 
strike him with; they scuffled for it, the deceased butted 
the prisoner and finally succeeded in getting the adze from him 
and carried it off. This witness also stated that, very early in 
the morning of the next day or the day after, he found the de- 
ceased lying in wait in Richardson’s garden, with two stones in ~ 
his hands, and the deceased said that he thought the witness had 
been Tackett, and he had intended to knock his brains out; that 
after dinner of the day of the homicide he saw the deceased down 
town, and was asked by him where Tackett was, and the deceased 
then said that he did not intend that Tackett and Lotty (the 
deceased’s wife) should outdo him; that she had behaved so 
meanly that he would not have her, but that the prisoner should 
not take her away from him, and that if he did not let her alone 
he would kill Tackett or Tackett should kill him. 
. The prisoner then offered to prove that the deceased was a 
turbulent man, and that he was insolent and impudent to white 
people; but the court refused to hear such testimony, unless it 
would prove that the deceased was insolent and impudent to the 
prisoner in particular. 

In the charge to the jury the court instructed them that, under 
the act of 1817, this case was to be determined by the same rules 
and principles of law as if the deceased had been a white man; 
that murder was the felonious killing of a human being with 
malice aforethought, which might either be express, as by decla- 
rations or lying in wait, or implied, as from the instrument used; 
that no words would justify or extenuate homicide and make it 
less than murder; that, by the common law, a slight blow, if it 
did not threaten death or great bodily harm, would not excuse or 
extenuate, if the instrument used be a deadly one, as a loaded 
gun or the like; and that it was of no consequence at what part 
of the body the aim was directed, if death or great bodily harm 
were intended. 

The jury found the prisoner guilty of murder. A motion was 

made for a new trial, because proper evidence had been 
(214) rejected, and because the court erred in the charge to the 

jury; but it was refused, and sentence of death was pro- 
nounced upon the prisoner, who appealed therefrom to this 
Court. 


Seawell for the prisoner. 
Attorney-General for the State. 


(216)  Taytor, C. J., after stating the points, observed: That 
it does not appear, from any direct proof in the case, 
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what was the immediate provocation under which the homicide 
was committed. The evidence relative to that is altogether cir- 
cumstantial and presumptive, and its weight and effect required 
the most careful examination and deliberation of the jury. The 
conclusion they might arrive at was all-important to the pris- 
oner, since the degree of the homicide depended on it; and 
whether it was malicious, extenuated or excusable, must have 
been determined by them from such lights as they could gather 
from the facts actually proved, and such inferences as they might 
deduce from them. It cannot be doubted that the temper and 
disposition of the deceased, and his usual deportment towards 
white persons, might have an important bearing on this inquiry, 
and, according to the aspect in which it was presented to the 
jury, tend to direct their judgment as to the degree of provoca- 
tion received by the prisoner. If the genera! behavior of the 
deceased was marked with turbulence and insolence, it might, in 
connection with the threats, quarrels and existing causes of re- 
sentment he had against the prisoner, increase the probability 
that the latter had acted under a strong and legal provocation. 
If, on the contrary, the behavior of the deceased was usually 
mild and respectful towards white persons, nothing could be 
added by it to the force of the other circumstances. They must 
still depend upon their own weight, and the probability be les- 
sened that the prisoner had received a provocation suffi- 
cient in point of law to extenuate the homicide. The evi- (217) 
dence therefore ought to have been received; and this will 
be the more apparent when the charge to the jury is considered. 
The court directed the jury that, under the act of 1817, the 
case was to be determined by the same rules and principles of 
law as if the deceased had been a white man. The act referred 
to had no design beyond that of authorizing a conviction for 
manslaughter in cases where a slave was killed under a legal 
provocation. If, before that time, a white person had killed a 
slave under such circumstances as constituted murder, he might 
have been convicted and punished for that offense; but if the 
homicide was extenuated to manslaughter, no punishment was 
annexed to that offense, and the accused persons were uniformly 
acquitted. It seemed just to the Legislature that the manslaugh- 
ter of a slave should be punished in the same manner with that 
of a white person. This they have provided for, and it is all 
they intended to provide for. They did not mean to declare that 
homicide, where a slave is killed, could be only extenuated by 
such a provocation as would have the same effect where a white 
person was killed. The different degrees of homicide they left 
to be ascertained by the common law of the country—a system 
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which adapts itself to’ the habits, institutions and actual condi- 
tion of the citizens, and which is not the result of the wisdom of 
any one man or society of men, in any one age, but of the wisdom 
and experience of many ages of wise and-discreet men. It exists 
in the nature of things that, where slavery prevails, the relation 
between a white man and a slave differs from that which subsists 
between free persons; and every individual in the community 
feels and understands that the homicide of a slave may be ex- 
tenuated by acts which would not produce a legal provocation if 
done by a white person. To define and limit these acts would be 

impossible, but the sense and feelings of jurors, and the 
(218) grave discretion of courts, can never be at a loss in esti- 

mating their force as they arise, and applying them to 
each particular case, with a due regard to the rights respectively 
belonging to the slave and white man—to the just claims of 
humanity, and to the supreme law, the safety of the citizens. 
An example may illustrate what is meant: It is a rule of law 
that neither words of reproach, insulting gestures nor a trespass 
against goods or land are provocations sufficient to free the party 
killing from the guilt of murder, where he made use of a deadly 
weapon. But it cannot be laid down, as a rule, that some of these 
provocations, if offered by a slave, well known to be turbulent 
and disorderly, would not extenuate the killing, if it were in- 
stantly done under the heat of passion and without circumstances 
of cruelty. 

The charge of the court proceeds to state “that, by the com- 
mon law, a slight blow, if it did not threaten death or great 
bodily harm, would not excuse or extenuate, if the instrument 
used was a deadly one.” It does not appear from the case that 
a blow of any kind was given by the deceased to the prisoner, or 
that any struggle immediately preceded the homicide; but as it 
was impossible for the court to foresee what inferences might be 
drawn by the jury from the testimony adduced and the cireum- 
stances proved, this part of the instruction was given them, that 
they might be enabled to estimate the provocation, in the event 
of their being satisfied that a blow was given. In such a case the 
jury might have been misled if the charge be incorrect; and I 
think it was so, because it lays down, as a general rule, what is 
true only under peculiar circumstances and in cases where a 
slight blow is cruelly revenged. 

The first proposition, that such a blow will not excuse, is 
legally correct; for, in order to reduce a homicide to excusable 
self-defense, it is incumbent upon the accused to prove that he 
killed his adversary through mere necessity in order to avoid 
immediate death. It is manifest that such necessity never could 
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be produced by such a blow as that described. But when (219) 
the charge affirms “that a slight blow, not threatening 

death or great bodily harm, will not extenuate a homicide, if 
the weapon be a deadly one,” it authorizes the inference that a 
blow, to constitute a legal provocation, must threaten death or 
great bodily harm. This, however, is no part of the description 
of a blow which all the authorities hold sufficient to extenuate; 
for, if it amount to a breach of the peace, and offer an indignity 
to the person receiving it, it is generally conceded that it will 
extenuate the homicide to manslaughter, although a deadly 
weapon be used. Accordingly, it is laid down by Hawkins: “If 
one man, upon angry words, shall make an assault upon another, 
either by pulling him by the nose or filliping him upon the fore- 
head, and he that is so assaulted draw his sword and immediately 
run the other through, that is but manslaughter.” The same 
passage is quoted with approbation by Kelyng, 135; and I take 
the sound principle to be that if any assault made with violence 
or circumstances of indignity upon a man’s person be resented 
immediately by the death of the aggressor, and he who is as- 
saulted act in the heat of blood and upon that provocation, it 
will be but manslaughter. When, therefore, a court is called 
upon to pronounce the general rule, it should be that “Words are 
not a sufficient provocation, but blows are a sufficient provocation 
to lessen the crime into manslaughter.” Taylor’s case, 5 Bur. 
Rep., 2796. Some cases, however, have been attended with pecu- 
liar circumstances, showing the necessity of a more critical and 
precise limitation of the rule. The first is Stedman’s case, quoted 
in East’s Crown Law, 234. In that case the provocation first 
disclosed was a box on the ear, given by a woman to a soldier; 
in return, he struck her on the breast with the pommel of his 
sword, and afterwards he pursued her and stabbed her in the 
back. Holt was of opinion that this was murder, a single 

box on the ear from a woman not being a sufficient provo- (220) 
cation to kill in this manner, after he had given a blow 

in return for the box on the ear. But it was afterwards held to 
be manslaughter, because it appeared that the woman struck 
with an iron patten and drew a great deal of blood. The other 
case is Rex. v. Reason, 1 Strange, 499, upon which, as reported, 
Mr. Justice Foster calls it an extraordinary case, that all the cir- 
cumstances of aggravation—two to one—Mr. Luttrell helpless 
and on the ground, begging for mercy, stabbed in nine places, 
and then dispatched with a pistol—that all these circumstances, 
plain indications of a deadly revenge or diabolical fury, should 
not outweigh a slight stroke with a cane. These cases speak 
plainly for themselves, and do not amount even to an exception 
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to the rule, but are evidently founded upon the protracted and 
unrelenting cruelty with which the prisoners pursued their re- 
venge out of all proportion to the provocation. But if in Sted- 
man’s case he had instantly, upon receiving the box on the ear, 
stabbed the woman, and the officer in the other case had stabbed 
Mr. Luttrell upon receiving the blow with the cane, the cases 
must have been pronounced to be manslaughter. Upon the whole 
case, therefore, I think the prisoner is entitled to a 
New trial. 


Cited: S. v. Jarratt, 23 N. C., 82; S. v. Barfield, 30 N. C., 
350; S. v. Cesar, 31 N. C., 401; 8S. v. Hogue, 51 N. C., 384; S. v. 
Carter; 76 N. C., 23; S. v. Turpin, 77 N. C., 477; 8S. v. Kennedy, 
91 N. C., 577; 8S. v. Byrd, 121 N. C., 687; 8S. v. Quick, 150 N. C., 
824. 

Doubted: Bottoms v. Kent, 48 N. C., 155. 








(221) 
DEN ON DEMISE OF HUNTER v. WILLIAMS. 


An instrument, purporting to be a grant for land, which was under 
the great seal of the State, was signed by the Governor and 
recorded in the Secretary’s office, but was not countersigned by 
the Secretary, will not pass the land, and is void. 


Upon the trial of this ejectment, from Hertrogp, the plaintiff 
offered in evidence an instrument purporting to be a grant from 
the State to Blake Baker (under whom he claimed), bearing date 
in 1791, which covered the land in dispute. It was under the 
great seal of the State and was signed by Alexander Martin, who 
was then Governor, and had been recorded in the office of the 
Secretary of State and registered in Hertford County, where the 
land was situate, but it had not been signed by the Secretary of 
State nor by any person for him. The court received it in evi- 
dence, but reserved the point whether it was admissible, and the 
jury gave a verdict for the plaintiff. Afterwards the court de- 
cided upon the point reserved, that the said writing was not a 
good and valid grant, and was therefore inadmissible, and 
directed the verdict to be set aside and a nonsuit to be entered, 
and the plaintiff appealed to this Court. 

The case was not argued here; and 


The opinion of the Court was delivered by Hatt, J.: To the 
General Assembly alone belongs the power of disposing of the 
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vacant lands within the boundaries of this State. The Constitu- 
tion, sec. 36, declares that all grants shall run in the name of the 
State and bear test and be signed by the-Governor. The year 
after the adoption of the Constitution, the Legislature, at their 
November session, declares that the Secretary shall make 

out grants for all surveys returned to his office, which (222) 
grants shall be authenticated by the Governor and coun- 
tersigned by the Secretary. Act of Assembly 1777, ch. 1, see. 11. 
This is the only mode pointed out by the Legislature whereby 
individuals can acquire a right to the unappropriated lands; and 
if it be not pursued, no right can be acquired in any other way, 
sooner than if no mode at all had been pointed out. Nothing 
therefore, passed by this instrument, as it is not pretended that 
Mr. Martin had title individually. The nonsuit must therefore 
stand and the judgment be 

Affirmed. 








NUNNERY vy. COTTON. 


Any alteration of a deed or writing, if made by the party claiming 
benefit under it, avoids it, whether the alteration be in a material 
and obligatory part or in an immaterial or in an useless part: 
provided, it be done by design. 


Tuts was an action of debt on a bond, payable originally to 
one Myrick, and by him endorsed to the plaintiff. From War- 
REN. The defendant pleaded non est factum and the statute 
against gaming. Upon the trial the plaintiff proved the bond 
by the testimony of witnesses who knew the handwriting of the 
defendant, which was received, as the bond was unattested upon 
the face of it. It was contended on the other side, however, that 
it had been witnessed and that the plaintiff or his assignor had 
cut off the witness’s name to prevent his disclosing that the bond 
was founded on a gaming consideration or with some other 
fraudulent intent; and upon the inspection of the paper itself it 
appeared probable enough that the suggestion was true. It was 
originally written on a small piece of paper, and from the 
right-hand side of it where the defendant’s signature was (223) 
it appeared to have been cut so as just to leave the 
obligor’s name and to go in a sloping direction to the left, where 
a bond is usually attested, so as just to leave the writing of the 
body of the bond; and the upper part of the letters of the word 
“Teste” remained still plainly enough to be made out upon a 
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critical examination. They could not have been entirely sepa- 
rated without cutting off some of the words of the bond. The 
defendant also called a witness, who lived with Myrick at the 
time the bond bore date, who said that he did not know upon 
what consideration the bond was given; that he knew that 
Myrick and Cotton often played at cards about that time, and 
did not know of any other dealings between them; but that he 
had no knowledge of the defendant’s executing a bond for his 
losings. The plaintiff objected to the evidence of the gaming 
unless the defendant could show that this particular bond was 
infected therewith, but the court received the testimony. The 
judge also charged the jury that if they believed that a witness’s 
name had been cut off by the plaintiff or the endorser while he 
had it, or if the word “Teste” alone or any other word had been 
cut off by them with the view of altering the bond, they should 
find for the defendant, for that, in point of law, the paper was 
thereby avoided and was no longer the act and deed of the de- 
fendant. And the jury accordingly returned a verdict for the 
defendant upon the general issue. The plaintiff moved for a 
new trial because improper evidence had been received and be- 
cause improper instructions had been given to the jury, but the 
court refused the motion and gave judgment for the defendant, 
and the plaintiff appealed. 

The judgment was affirmed here without argument by the 
opinion of Taylor, C. J., and Henderson, J.; Hall, J..*dissenting. 


(224) Tayror, C. J. That a fraudulent mutilation has been 

made of this bond is manifest from an inspection of it, 
for parts of the letters which form the word “teste” are still re- 
maining; whence the jury probably concluded that the witness’s 
name had been taken off for the purpose of suppressing evidence 
of the consideration. If the witness’s name were taken away it 
clearly destroyed the deed, by whomsoever done, since it was 
altering it in a material part. But if no witness’s name were 
there and only the word “teste” has been cut off (a supposition 
difficult to make), still, if done by the obligee, it equally avoids 
the deed, and that question of fact was left to the jury. The 
only doubt is whether the word “teste” forms a part of the deed. 
I think the rule, if stated in precise terms, is that any alteration 
in the writing which the parties make to evidence their agree- 
ment, if made by the party claiming benefit under it, avoids it, 
whether the alteration be made in an obligatory or useless part ; 
and more especially if done, as in this case, with a fraudulent 
design. If the party to whom a bond be given alter it in a ma- 
terial part it is conceded on all hands that it will avoid it. The 


112 














N.C.] DECEMBER TERM, 1820. 





NUNNERY v. COTTON. 





reason of the rule is equally applicable to an alteration in an 
useless part, and in oditum spolvatoris ought alike to avoid it. 
It would be dangerous to countenance the least relaxation of a 
rule which guards so effectually the purity of written documents 
upon which the most cherished interests of men depend; nor do 
I think that the plaintiff should escape merely with the loss of 
the debt if the name of the subscribing witness were cut off with 
a fraudulent intent. The person doing the act and he who offers 
the paper in evidence with a knowledge of its having been done 
are guilty of a serious offense. The judgment must be 
Affirmed. 


Hatt, J. It is very probable, from the whole complexion of 
this case, that the finding of the jury is right, but a new trial 
is moved for because the judge received improper evi- 
dence and because he misdirected the jury. As to the (225) 
first, I agree perfectly with the judge that the testimony 
was proper; but I do not altogether agree with him as to what 
was said relative to the alteration of the note or the paper on 
which the note was written. I admit that if the bond was altered 
by the obligee in either a material or immaterial part it thereby 
became void. But if a word or words be written on the same 
paper on which the obligation is written and they be neither a 
material nor immaterial part thereof, if in fact they do not 
belong to it and are no part of it, and those words be cut off, the 
obligation will not thereby be avoided. So, in the present case, 
admitting that the word “teste” (and no other part of the obli- 
gation) had been cut off, I think that circumstance would not 
avoid it, let the intention be what it might. But a bad intent 
ought not to be inferred from an innocent or useless act. If the 
charge had been to the jury that if they believed that not only 
the word “teste” but also the name of a witness had been sepa- 
rated from the paper, they should find for the defendant on the 
plea of non est factum, there could be no objection to it; for, 
although the attestation of a deed is said not to be of its essence, 
yet it is a mode of proof agreed upon by the parties and is so 
far a part of it. For these reasons it seems to me there ought to 
be a 


New trial. 


Cited: Smith v. Eason, 49 N. C., 38. 
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(226) ' 
MANN vy. McVAY. 


The certificate of the justice of the peace required by the “act to pun- 
ish persons for removing debtors out of one county to another” 
is intended solely for the benefit of the person who removes the 
debtor, it is only a mode of proof that the debtor has duly adver- 
tised. ° 

Held, therefore, that it may be obtained at any time, either before or 
after the removal, and it may be dispensed with altogether if the 
party can make the same proof by other testimony. 


THs was an action on the case, brought under the act of 1796, 
for the removal of Morgan, a debtor to the plaintiff, from the 
county of Person to the county of Oraner. The removal was 
on 23 December, in the evening. On 13 December, in the morn- 
ing, Morgan advertised his intention to remove at a store and 
at a tavern in Person, which were both public places, and also 
at the dwelling-house of J. B., one of the justices of the peace 
for that county. B. lived on the main road leading through the 
county, and gave private entertainment to travelers for compen- 
sation. The advertisement that was set up at B.’s was handed 
to him by Morgan himself, who remarked that he was indebted 
and intended to remove, and was unwilling to subject any other 
person to the payment of his debts, and requested B. to set it up 
where he thought proper upon his premises, and to do whatever 
was necessary under the act of Assembly to enable any person 
to remove him safely. B. then set up the advertisement at his 
own door, and told Morgan that was all that was necessary; and 
he did not then give him the certificate required by the act. The 
plaintiff lived five or six miles from Morgan and from B., but 
he knew of the removal and took no steps to prevent it or to have 
process served upon Morgan. After the bringing of this suit the 
justice of the peace gave a certificate of these facts, which was 

read in evidence upon the trial; and the defendant also 
(227) proved them by the testimony of B. and other witnesses 

given in open court. On the part of the plaintiff: the 
court was moved to instruct the jury that the plaintiff was en- 
titled to recover, notwithstanding the certificate and the testi- 
mony of the witnesses, because the certificate was not given 
before the removal, and because the facts could be proved by such 
a certificate only, which instruction the court refused to give. 
The counsel for the plaintiff then moved the court to instruct the 
jury that he was entitled to recover because the house of B. was 
not a public place, which instruction the court also refused to 
give. The jury found a verdict for the defendant, who had 
judgment, and the plaintiff appealed to this Court because the 
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court refused to give the instructions as prayed for. The judg- 
ment was entered in the court below on the second Monday of 
September, 1820, and the appeal was of course taken. to the 
present term of this Court. 

The case was not argued on the part of the appellant. 

Ruffin for the appellee. 


Taytor, J. ©., delivered the opinion of the Court: (230) 
After repeating the words of the statute he proceeded to 
state that the certificate is intended exclusively for the benefit 
of the defendant to enable him to ascertain whether a person 
whom he is about to remove has advertised according to law. If 
he can assure himself of that fact and chooses to run the risk of 
proving it by other evidence he may do so, and it is of no im- 

ortance at what time the certificate issues or whether it ever 

issues. If he can satisfy the jury at the trial that the party did 
advertise according to law, the substantial provisions of the act 
will be complied with. It seems also to be the clear intent of the 
act that the justice’s house shall be deemed a public place within 
the object of the law, and any other public place on the premises 
of the justice which he may direct must equally be considered 
so, because the debtor could exercise no control over the justice 
who was to a certain degree in the performance of a judicial act. 
The charge of the court appears to have been perfectly correct. 

Nothing was said upon the last point taken in the argument, 
but by the whole Court the judgment was 

Affirmed. 








(231) 
FRAZIER v. FELTON and Wife. 


1. Motion by appellant for certiorari to bring up the record to this 
Court denied on the circumstances of the case. 


2. If the appellee file the record in this Court he can afterwards ob- 
tain a certificate of the failure of the appellant to bring it up, but 
the Court must look into the record and affirm or reverse the 
judgment. 


8. It is not ground for this Court to order a new trial, that the court 
below has not stated the case on the record, for the appeal is not 
necessarily from the opinion of the court on points arising out of 
the facts at the trial, but may be for error in the pleadings. It is 
not error for husband and wife to appear by “their” attorney, for 
although they are but one person in law, the husband may make 
an attorney who shall appear for him and her. 
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4. In an action against husband and wife for a libel, the declaration 
had two counts. In the first it was charged that “the defendants 
combined and contrived to cause it to be believed that the plain- 
tiff was a sot and common drunkard.” In the second, it is charged 
that the defendants “further contriving and intending as afore- 
said,” composed, ete., the libel, etc., with inuendos applying the 
words to the plaintiff. Upon plea of not guilty a verdict was 
found for the plaintiff upon the second count only. 


Held, that the words “further contriving and intending as aforesaid,” 
refer to the allegation contained in the introductory part of the 
first count and constitute a sufficient averment in the second 
count, “that the defendants contrived and intended to cause it to 
be believed that the plaintiff was a sot and common drunkard,” 
without repeating those words in the second count. 


Tus action had been tried in the Superior Court of Herrrorp 
in September, 1820, and a verdict and judgment had been ren- 
dered for the plaintiff, from which the defendants appealed, and 
duly entered into bond. The appellants did not file the record 
in this Court on or before the third day of the present term, but 
about the middle of January moved the Court upon the affidavit 
of Felton himself, as stated in the opinion of the Chief Justice 
hereafter, for a certiorari to bring up the appeal and have the 
case and record fully made out for the revision of this Court. 

The motion was supported by Seawell and opposed by 
(232) Gaston for the appellee. After argument the Court re- 
fused the certiorari. 

The opinion was given by the Chief Justice: The defendants 
have appealed from a judgment rendered against them in Hert- 
ford Superior Court, but have neglected to bring up the appeal 
within the three first days of this term of this Court, as required 
by the act of 1818. A certiorari to bring up the cause and place 
it on the docket is now moved for on behalf of the defendants 
upon an affidavit stating that the defendant, Boon Felton, gave 
bond to prosecute the appeal; that the case to be sent up was to 
have been made out by the judge and counsel who tried and 
prosecuted the cause, and that he believed everything had been 
done in the case necessary to a fair trial in this Court. The 
affidavit further states that the defendant is just informed that 
no case has been sent up from the Superior Court, for which he 
is unable to assign any reason. This affidavit is made before the 
clerk in Hertford, and is dated 7 January, eleven days after the 
expiration of the time within which the transcript ought to have 
been filed by the appellants, whose duty it is made by the act of 
Assembly. It does not appear that Felton made any effort to 
inform himself before the day the affidavit was sworn to whether 
the case had been made out, nor is there any allegation that he 
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applied to the clerk of the court below within due time for the 
appeal, or that he was prevented by accident from doing so. No 
step appears to have been taken by him to place the cause here 
before the affidavit was made. Though the judge might make 
out the case it was not to have been expected that he would bring 
up the transcript; and as the appellant did not know until 7 
January that the case was not made out, that circumstance could 
have no influence in preventing him from applying for and 
bringing up the transcript. For these reasons it appears to me 
that the affidavit furnishes no ground on which a certi- 
orari can be awarded. (233) 

The appellants also present a transcript of the record 
to the Court, and urge as another reason for a certiorari that it 
appears therefrom that they did appeal and gave bond, and that 
a case was to have been made out by the judge, and that his 
omission to do so ought not to prejudice the party. It is certain 
that in practice an appeal is most frequent from decisions which 
do not otherwise appear upon the record than as they are con- 
nected with it by the case made out. It is competent, neverthe- 
less for a party to appeal from the judgment on the record as 
well as from points made at the trial. 

By the whole Court.—Therefore the motion is denied. 


It turned out, however, that the appellee had, after the third 
day of the term, actually filed the record with the clerk and 
directed him to docket it, but at the same time observed that 
he reserved to himself the right of obtaining from him a certifi- 
cate of the failure of the appellants to file it. He now applied 
for the certificate, but the clerk declined giving it as the record 
was now filed by himself, unless the Court should direct it. 

In this manner the case was brought before the Court again, 
when 

Seawell, for the appellant, insisted that this was not a case 
for a certificate. The act of Assembly of 1818 gives two modes 
of proceeding to the appellee, which are in the alternative. He 
may “either file the record at any time during the first or the 
next succeeding term, or obtain a certificate.” If he file it, it is to 
be presumed that his object is to have an affirmance of the judg- 
ment and take the benefit of a judgment in this Court against the 
appellant and the sureties for the appeal. For that advantage 
he must run the risk of having the judgment reversed. It 
is too late for him to ask for a certificate now, for when (234) 
the record is once regularly in this Court the whole must 
be looked into, and such a judgment given as it will warrant. 

He then proceeded at length to state divers reasons why the 
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judgment should be reversed, which are all taken notice of in the 
opinion of the Court, and need not be stated more particularly. 

Gaston contended that the appellant had, by his failure to file 
the record, forfeited all right to open it again, and could not be 
heard against the judgment. He admitted that if the appellee 
opened the record to the Court the whole case was subject to the 
opinion of the Court, which must then give such judgment as the 
court below ought to have given. But he urged that the pro- 
vision allowing the appellee to file the record was for his benefit 
and he was at liberty to waive at any time before he actually 
asked for an affirmance of the judgment. He was entitled to be 
the first mover, and if he did not choose to ask anything from 
the Court the appellant could not. 

He likewise submitted arguments in support of the judgment 
below, if the Court should think proper to go into that matter. 

From the record it now appeared to be an action for a libel, 
commenced in the Superior Court, and the declaration was as 
follows, viz: 


“Superior Court of Law, 


“September Term, 1819. 
“Hertford County—ss. 

“James Frazier complains of Boon Felton and his wife, Eliza 
Felton, in custody, ete., of a plea of trespass on the case, ete., for 
that whereas the said James now is a just, moral, temperate and 
well-behaved man and citizen of the State, and as such hath 
always conducted himself, and until the committing of the sev- 
eral grievances by the said Boon and his wife Eliza, as herein- 
after mentioned, was always reputed and esteemed by all his 
neighbors and other good and worthy citizens to whom he was 

in any wise known, to be a person of good name, fame 
(235) and credit; and whereas also the said James hath not 

ever been guilty, nor until the committing of the several 
grievances by the said defendants, as hereinafter mentioned, been 
suspected to have been guilty of the offenses and intemperate 
misconduct hereinafter mentioned to have been charged upon 
and imputed to the said James, or of any other such misconduct 
and infamous manner of living, by means of which said premises 
he, the said James, before the committing of the said several 
grievances by the said defendants, had deservedly obtained the 
good opinion and credit of all his neighbors and other good and 
worthy citizens to whom he was known. Yet the said defend- 
ants, well knowing the premises and greatly envying the happy 
state and condition of the said James, and contriving and wick- 
edly and maliciously intending and combining together to injure 
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the said James in his good name, fame and credit, and to bring 
him into public scandal, infamy, disgrace and contempt with 
and amongst all his neighbors, and other good and worthy citi- 
zens to whom he was known, and to cause it to be believed that 
he the said James was a common sot and habitual drunkard, and 
with intent to vex, harrass and bring him, the said James, into 
contempt and disgrace, as aforesaid, the said Eliza Felton, wife 
of the said Boon, on‘the 20th day of July, A. D. 1819, at Hert- 
ford aforesaid, falsely, wickedly and maliciously did compose and 
publish and cause and procure to be published of and concerning 
the said James a certain false, scandalous, malicious and defam- 
atory libel, containing amongst other things the false, scandalous, 
malicious, defamatory and libelous matter following, of and 
concerning the said James, that is to say: ‘His father’ (speak- 
ing of John H. Frazier, and meaning the said James) ‘has given 
so much way to the pleasures of Bacchus that the old man is at 
all times utterly unqualified for business’ (meaning and intend- 
ing to have it believed that he, the said James, was a common 
sot and habitual drunkard and thereby incapacitated for busi- 
ness ).” \ 

“And the said James further saith that the said Boon and his 
wife Eliza, further contriving and intending as aforesaid, after- 
wards, to-wit, on the same day and year last aforesaid, falsely, 
wickedly and maliciously, wrongfully and unjustly, did compose 
and publish and cause and procure to be published a certain 
other false, scandalous, malicious and defamatory libel of and 
concerning the said James, containing, amongst other things, 
certain other false, scandalous, defamatory and libelous matters 
of and concerning the said James, as follows, that is to say, ‘His 
father (speaking of John H. Frazier and meaning the said 
James) has given so much way to the pleasures of Bacchus that 
the old man (meaning the said James) is at all times utterly 
unqualified for business’ (meaning and intending thereby to have 
it believed and understood that the said James was a common 
sot and habitual drunkard) ; by means of the committing 
of which said several grievances by the said Boon and (236) 
his wife Eliza, as aforesaid, he the said James hath been 
and is greatly injured in his said good name and reputation, 
and brought into public scandal, infamy and disgrace with and 
among his neighbors and other good and worthy citizens to whom 
the falsity of the said charge was unknown, and who thence have 
believed him to be an habitual drunkard and sot, unfit for busi- 
ness and unqualified for the usual intercourse of social life; 
wherefore, the said James saith that he is injured and hath sus- 
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tained damage to the value of three thousand dollars, and there- 
fore he brings suit, ete.” 

The defendants appeared by their attorney, L. M., and pleaded 
not guilty—justification ; to which the plaintiff replied generally, 
and issues were thus joined. The jury found a verdict for the 
plaintiff upon both issues upon the second count in the declara- 
tion, and assessed five hundred dollars damages, and found the 
defendants not guilty upon the first count‘ There was no bill 
of exceptions tendered by either side, nor did the record show 
any point reserved nor any case stated. In this Court no objec- 
tion was taken to the pleadings other than those noticed i in the 
opinions of the Judges. 


Taytor, C. J. The transcript having been filed by the ap- 
pellee, we are now asked to inspect it and to withhold an affirm- 
ance of the judgment if such errors appear upon the face of the 
record as would be sufficient to reverse it. The Court is of opin- 
ion, for the reasons that will be given by my brother, Henderson, 
that under the circumstances of this case it is proper to look into 
the record. We therefore have considered the errors pointed 
out and will now give an opinion on them. 

The first is that the husband and wife both come by their at- 
torney, whereas, being but one person in law, they could not do 
so. In support of the objection is cited the case of Maddox v. 
Wynne, 3 Salk., 62; but the error assigned there was that the 

husband and wife came by their attorneys—per attornatos 
(237) suos—in the plural. The principle to be extracted from 

the case is that as they are but one person in law the wife 
cannot appoint an attorney. Therefore if an action be brought 
against husband and wife, if the husband appear by attorney, 
he shall enter an appearance for both. 5 Com. Dig., Pleader, 
b. 4. Nor is it error for them to appear by attorney, though the 
wife be under age, because the husband may by law make an 
attorney and appear both for himself and wife. 1 Show. Rep., 
15. The doctrine is further illustrated by the form of defense 
given in the precedents: “And the said C. D. and E. F., his wife, 
by G. H., their attorney, come and defend the wrong and injury,” 
ete. 2 Chitty’s Plead., 409. In the case before us the husband 
was obliged to join in the plea with his wife, Cro. Jac., 239, 288 ; 
and the attorney employed by him necessarily became the attor- 
ney of both, and must have pleaded for both. For these reasons 
I think the objection untenable. 

It is further objected that as the words themselves contained 
in the writing do not impute any offense, but are libelous only 
by being understood to imply something, it is necessary that the 
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design in using the words should be first averred by way of intro- 
duction, and then their meaning stated by inuendo ; and although 
an inuendo is stated here, yet the office of an inuendo is not to 
charge but merely to act as a videlecit to what has been stated. 
Without pausing to consider whether the words charged in 
this declaration are so written, by way of allusion and reference, 
as to require explanatory allegations, whether it was necessary 
for the jury to find that they meant to convey the imputation 
of the plaintiff’s being a sot and a drunkard, in order to enable 
the Court to understand them in that sense; but admitting, for 
the purpose of this argument, that such technicalities were neces- 
sary, I will proceed at once to inquire whether the neces- 
sary averments are put upon the record. (238) 
The first count in the declaration charges that the de- 
fendants combined to cause it to be believed that the plaintiff 
was a common sot and habitual drunkard. The second count, 
upon which alone the judgment was rendered, charges them with 
“further contriving and intending as aforesaid.” This further 
combination and contrivance relates to the same object, viz, to 
cause it to be believed that the plaintiff is a common sot and 
habitual drunkard. The introductory averments in the first 
count are thus connected with the second count, which then pro- 
ceeds to state the libel, and concludes with an inuendo that its 
meaning and intention was to have it believed that the plaintiff 
was a sot and drunkard. The inuendo, therefore, does not en- 
large or change the sense of the previous words, but is only ex- 
planatory of the matter previously expressed, by applying the 
libel to it. Nor is it of any consequence whether the extrinsic 
matter is introduced on the record by averment, recital or general 
inference, for if the introductory matters and inuendos appear 
upon the record they amount to sufficient averments. Cowp., 
684. Upon the whole case, therefore, I think the judgment must 
be affirmed. 


Henverson, J. The appellee, upon the failure of the appel- 
lant, has filed the record here, but he now prays nothing from 
the Court and only demands a certificate from the clerk. I am 
of opinion that he is not entitled to it, and that we are bound to 
look into the record and pronounce such judgment as the court 
below should. Upon the failure of the appellant to file the 
papers in time two modes of proceeding are given to the appellee 
by the act establishing this Court. The first is to obtain a certifi- 
cate of the clerk of such failure and to proceed to enforce his 
judgment in the court below by process from that court, 

For an appeal to this Court does not, like one from the (239) 
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County to the Superior Court, entirely annul the judgment 
of the inferior court, but only sub modo, that is to say, pro- 
vided the record is received and the appeal entertained by this 
Court. It is otherwise with appeals from the county court. Be- 
fore the judgment can ever be acted on it must be affirmed by the 
Superior Court. The other mode is for the appellee to file the 
transcript himself at any time within the first or second term of 
this Court after the appeal was granted, and move for judgment 
of confirmation. By the act of filing the record the appellee 
moves for judgment of affirmance. It is the only legal construc- 
tion which can be put upon his act, for he can have no other 
legal object in view. And his act points with so much certainty 
to this object that he shall not at the time of doing it, nor at any 
other time, aver a contrary design. The words can neither 
qualify nor give to the act an explanation contrary to the legal 
intent. We must, therefore, reject the appellee’s declarations, 
made at the time of filing the transcript, and view the appeal as 
here. Suppose he had not filed the record at this term, but had 
taken a certificate on which he had acted, but could not obtain 
satisfaction by execution from the court below against the ap- 
pellants. He could not at the next term bring up the record, for 
the sake of his chance for an affirmance, that he might have exe- 
cution against the sureties also. No more can he have a certifi- 
cate after once asking for an affirmance, which he does by filing 
the transcript. He must take one course or the other from the 
beginning and abide by his choice. 

The appellant’s counsel has urged as a reason why the judg- 
ment should be reversed and a new trial granted that the judge 
omitted to make up-a case. He contends that an appeal pre- 
supposes a case; and as none appears the remedy must be by 
new trial, for otherwise irreparable mischief would be done; and 

none will arise from it, because if the merits be with the 
(240) plaintiff the result will be the same upon a second trial. 

This reasoning would be unanswerable were the premises 
correct, but they are not. An appeal does not necessarily pre- 
suppose a case to be stated by the judge, from whose opinion on 
the case the appeal was taken. For the appeal can as well be 
from-a judgment on what is called emphatically the record, that 
is to say, the writ, declaration, pleas, replication, etc., to the 
issues, verdict and judgment, as from any opinion of the judge 
given on points arising in the progress of the cause. This matter 
is verified in the very case now before us, for the appellant now 
urges that this judgment ought to be reversed for alleged defects 
in the declaration and other errors appearing on the face of the 
proceedings. For these and the reasons given by the Chief Jus- 
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tice I am of opinion that there ought not to be a new trial and 
that the judgment must be affirmed. 


Hatt, J., concurred upon all the points, so that by the whole 
Court the judgment was 
Affirmed. 


Cited: Vick v. Pope, 81 N. C., 27; McLeod v. Williams, 122 
N. C., 456; Smith v. Bruton, 137 N. C., 89; Rutherford v. Ray, 
147 N. C., 260. : 
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